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United States Court of Appeals fojr the 
District of Columbia 

a Supreme Court of the District of Columbia,, 

At Law #85910 

May Howard Bloedorn, Plaintiff, 

vs. 

The Washington Times Company, a corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Supreme Court of 
the District of Columbia, at the City of Washing¬ 
ton. in said District, at the times hereinafter men- 
tioned, the following papers were filed ajid pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Declaration 

Filed June 18,1935 

In the Supreme Court of the District of Columbia 

At Law #85910 

May Howard Bloedorn, Plaintiff 

vs. 

The Washington Times Company, a corporation, 

Defendant. 

The plaintiff, May Howard Bloedorn, sues the defen¬ 
dant The Washington Times Company, a corporation do¬ 
ing business in and having an office in the District or Colum- 
bia, for that, whereas the plaintiff before and at Ifhe time 
of the committing by the defendant, its servants^ agents 
and employees, of the several offenses hereinafter men¬ 
tioned, was a person of good name, credit, reputation, so¬ 
cial position and condition, and deservedly enjoyed the 
esteem and good opinion of her neighbors and otheif worthy 
citizens; and whereas also, the plaintiff had resided in the 
District of Columbia continuously for a period of approxi- 
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mately fdrty-seven years with the exception of three years 
dating approximately 1910, 1911 and 1912 at which times 
she resided in the Philippine Islands, China and Japan; 
and whereas plaintiff in the year 1910 married one Walter 
A. Bloedorn, who became and now is a physician of promi¬ 
nence in Washington, D. C. and who was at one time com¬ 
missioned with the rank of Commander in the medical per- 
sonel of the United States Navy; and whereas plaintiff 
lived with said Walter A. Bloedorn continuously from 
1910 until the year 1928; and whereas in the year 1929 the 
plaintiff filed, in the District of Columbia, a suit for 
2 separate maintenance of herself, and her minor 
daughter, bv said Walter A. Bloedorn, which suit 
was based on alleged desertion by said Walter A. Bloedorn 
and which said suit resulted in the year 1931, in a consent 
decree awarding separate maintenance to the plaintiff; and 
whereas in October 1932 the said Walter A. Bloedorn filed 
suit in the court of Arlington County, State of Virginia 
praying for a decree of absolute divorce from plaintiff, on 
the sole ground of desertion alleged to have been com¬ 
mitted by plaintiff; and whereas said Walter A. Bloedorn 
prevailed in said suit in the State of Virginia and an in¬ 
terlocutory decree of divorce was granted to him; and 
whereas after the entrv of said interlocutorv decree bv the 
trial court the plaintiff applied to the Virginia Court of Ap¬ 
peals for a writ of error praying to said court that it grant 
to plaintiff an appeal from and review by the Court of 
Appeals of errors of law claimed to have been committed 
by the trial court in the trial of the case, which petition for 
an appeal was denied by the Virginia Court of Appeals in 
June 1934; and whereas plaintiff had always conducted her¬ 
self with honesty, integrity, kindness and reputation and 
was a faithful, generous and kind wife, and was not nor 
was she suspected to be in any way incompetent as a wife, 
a spender beyond her means to pay, extravagant or vicious 
in her relations with her said husband or any other person, 
or otherwise unfit through habit, ways or temperament to 
be a competent and worthy wife and worthy of the esteem 
and respect of her neighbors and other worthy citizens, 
nor until the time of the committing of the several griev¬ 
ances by the defendant, its servants, agents and employees, 
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as hereinafter mentioned, had plaintiff been suspected to 
have been a person of extreme extravagance or 

3 termagant ways; Yet the defendant, by its servants, 
agents and employees, well knowing the premises, 

but wickedly contriving and intending to injure the plain¬ 
tiff in her good name, fame and credit, and to bring her 
into public scandal, infamy, ridicule and disgrace, and to 
cause it to be suspected and believed that she, the plain¬ 
tiff, was incompetent and unfit to be a wife to Walter A. 
Bloedorn, or any other man, on account of extravagance 
and termagant ways, and to cause it to be suspected and 
believed that plaintiff had been divorced by said Walter 
A. Bloedorn on the grounds of extravagance and termagant 
ways, in the Courts of the State of Virginia, did by its ser¬ 
vants, agents and employees on June 19, 1934 and on June 
20, 1934, compose, publish, sell and circulate, and did cause 
to be composed, published, sold and circulated, of and con¬ 
cerning the plaintiff, and of and concerning the plaintiff’s 
competency, character, ways reputation and condition in 
her conduct of her matrimonial and social relations, and of 
and concerning the plaintiff, in a certain Newspaper called 
“Washington Herald” and commonly known as “The 
Washington Herald”, the same being published in the 
City of Washington, District of Columbia and sold and 
widely circulated throughout the whole of th^ United 
States of America, in foreign countries and particularly 
in the City of Washington, District of Columbia, whereof 
the said defendant was then and there the proprietor and 
publisher, a certain false, scandalous, malicious, and de¬ 
famatory libel concerning the false, scandalous, malicious, 
defamatory and libelous matter following, of and concern¬ 
ing the plaintiff, that is to say, the following: 

“EXTRAVAGANCE WAS HUSBANDS CHARGE” 

(headline) 

“The contention of Comdr. W. A. Bloedorn, i(meaning 
the husband of plaintiff) former physician for 

4 President Coolidge and widely known expert on in¬ 
ternal medicine, that he (the husband of 'plaintiff) 

is entitled to a divorce from Mrs. May Howard Bloedorn 
(meaning the plaintiff) because of her (meaning the plain¬ 
tiff) extravagance and termagant ways, was upheld yester¬ 
day by the Virginia Court of Appeals.” (meaning the 
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Court of Appeals of the State of Virginia hereinbefore 
mentioned) 

meaning thereby and intending to convev and actually con- 
veying that the State of Virginia recognizes extravagance 
and termagant ways as cause for the granting of a decree 
of absolute divorce, and that the Virginia Court of Ap¬ 
peals had made a finding that plaintiff was so extravagant 
and termagant as to warrant a divorce on such said 
grounds in the State of Virginia and that plaintiff was be¬ 
ing divorced and said divorce approved by the Virginia 
Court of Appeals on such said grounds and that such said 
extravagance and termagant ways made plaintiff unfit and 
incompetent to be a wife to said Walter A. Bloedorn or 
any other man, and further meaning thereby and intending 
to convey and actually conveying that the plaintiff in re¬ 
spect to her spending ability was grossly deficient, unskill¬ 
ful and unrestrained and in her matrimonial and social re¬ 
lations was termagant, vicious, unworthy and unsuited to 
social contacts: 

By reason of the committing said several grievances by 
the defendant, its servants, agents and employees the plain¬ 
tiff has been and is greatly and permanently injured in her 
good naine, fame and credit, and brought into public 
scandal, infamy, ridicule and disgrace with and among all 
of her neighbors and other good and worthy citizens to 
whom she was and is in anv wise known and that divers 
of said neighbors and citizens to whom the innocence 
5 of the plaintiff in the said offenses and charges and 
misconduct as aforesaid mentioned, charged upon 
and imputed to the plaintiff in her conduct aforesaid, were 
unknown, have, on occasion of the committing of the said 
several grievances by the defendant, its servants, agents 
and employees, as aforesaid, from thence hitherto sus¬ 
pected and believed, and still do suspect and believe the 
plaintiff to have been unbearably extravagant and ter¬ 
magant and, by reason of such publication and disposition 
by the defendant, to have been so proven to and found by 
the Virginia Court of Appeals and to have been divorced 
in the State of Virginia for extravagance and termagant 
wavs and bv reason of the committing of the several 
grievances by the defendant, its servants, agents and em- 
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ployees plaintiff became dejected in mind, has suffered 
mental pain, distress and humiliation and has been ir¬ 
reparably and permanently damaged in her reputation, in 
her social standing, in her social intercourse and in the 
esteem of the community. 

Wherefore the plaintiff claims of the defendant the sum 
of fifty thousand dollars ($50,000), with costs. 

SAMUEL W McCART 
Attorney for Plaintiff. 


6 Summons 

Issued June 18, 1935 

# • # # * i'f 

The President of the United States to the Defendant, 

The Washington Times Company, a corporation, greet¬ 
ing: 

You are hereby Summoned to appear in this Court on or 
before the twentieth day, exclusive of Sundays and legal 
holidays, after the day of service of this Writ upon you, to 
answer the Plaintiff’s Suit, and show why he should not 
have judgment against you for the cause of action stated 
in his declaration; and in case of your failure so to j appear 
and answer, judgment will be given against you by default. 

WITNESS, The Honorable Chief Justice of sai<^ Court, 


the 18th day of June, 1935. 

(Seal) FRANK E. CUNNINGHAM, 

Clerk. 

By ALF G BUHRMAN, 
Assistant Clerk. 

SAML. W. McCART, 

Attorney. 


Marshal’s Return 


Served copies of the declaration affidavit and th|s Sum¬ 
mons on 6/18/35 Personally The Washington Times Co by 
C D Lesher Asst Auditor 

JOHN B. COLPOYS, 

U. S. Marshal. 

By HARRY C ALLEN, 
Deputy. 
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7 Motion to Quash Service of Process. 

1 Filed June 28, 1935 

Now comes The Washington Times Company, a corpora¬ 
tion, which is named as defendant in the above entitled 
cause, and appearing specially for the purposes of this 
motion and for objecting to the jurisdiction of the court 
and not appearing generally or for other purposes, and 
moves the court to quash the service of process herein and 
to vacate and set aside such service of process and hold 
the same for naught, and to dismiss this case for lack of 
jurisdiction of the person of the defendant. And for 
grounds hereof the said defendant says: 

1. That it was a corporation organized and existing 
under and bv virtue of the laws of the State of New York 
and wafe a non-resident of the District of Columbia; that 
the corporation was dissolved under the laws of the State 
of New York on September 25th, 1934. 

2. That at the time of the service of the writ of summons 
in this case and declaration attached to same, it was not 
regularly doing business or regularly exercising any of its 
franchises in the District of Columbia and that at the time 
of the service of the writ of summons and declaration at¬ 
tached thereto, it did not have a resident agent, officer or 
other person in its employ within the District of Columbia. 

3. That C. D. Lesher on whom the said summons and 
declaration attached thereto was served by <the United 
States Marshal, according to the return of the said United 
States Marshal, was not at the time of the said service an 
officer, agent, servant or employee of The Washington 

Times Company, said corporation. 

8 Wherefore, movant moves the court to quash the 
writ of summons issued to obtain jurisdiction against 

it in this case and to dismiss the suit. 

1 THE WASHINGTON TIMES COMPANY, 

Bv RAYMOND F McCAULEY 

Secretary 

Appearing specially for this motion. 

WILTON J. LAMBERT 
R. H. YEATMAN 

Attorneys for The Washington Times 

Company , appearing specially for this motion. 
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County of New York, 

State of New York, ss: 

I, Raymond F. McCauley being first duly sworn depose 
and say that I was Secretary of The Washington Times 
Company, a body corporate, which was dissolved on Sep¬ 
tember 25th, 1934, and am duly authorized to make this 
affidavit and do make this affidavit on behalf of The Wash¬ 
ington Times Company, such body corporate; that the fore¬ 
going motion and the reasons assigned therein are true to 
the best of my knowledge, information and belief. 

RAYMOND F McCAULEY. 

Subscribed and sworn to before me this 27th day of June, 
1935. 

G M MONAHAN 
Notary Public, 

New York Co. Clk’s No. 220, Reg. No. 6M230 

Bronx Co. Clk’s No. 8, Reg. No. 71M36 

Kings Co. Clk’s No. 137, Reg. No. 6196 

Queens Co. Clk’s No. 247, Reg. No. 1835 

Commission expires March 30, 1936. 

9 Affidavit of Raymond F. McCauley. 

County of New York, 

State of New York, ss: 

Raymond F. McCauley being first duly sworn! deposes 
and says that he was Secretary of The Washington Times 
Company, a corporation, which said corporation is hamed in 
the above entitled cause as defendant; that the paid cor¬ 
poration was incorporated under the laws of the State of 
New York on the 10th day of January, 1902; that up until 
the date of its dissolution, the said corporation was doing 
business in the District of Columbia. That on, tc-wit, the 
25th day of September, 1934, the said corporation was dis¬ 
solved in accordance with the law’s of the State of New 
York where it v’as incorporated and since said time the 
said corporation has not been doing business in the Dis¬ 
trict of Columbia. That the said corporation was; not do¬ 
ing business in the District of Columbia on the |L8th day 
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of June, 1935. Affiant further says that C. D. Lesher on 
whom, he is advised, service of process in the above en¬ 
titled cause was attempted to be made was not on the 18th 
day of June, 1935, Assistant Auditor of the said The Wash¬ 
ington Times Company and was not ap officer, agent, ser¬ 
vant or employee of the said The Washington Times Com- 
panv. 

RAYMOND F McCAULEY 

Subscribed and sworn to before me this 27th day of 
June, 1935. 

G M MONAHAN 
Notary Public , 

New York Co. Clk’s No. 220, Reg. No. 6M230 
Bronx Co. Clk’s No. 8, Reg. No. 71M36 
Kings Co. Clk’s No. 137, Reg. No. 6196 
Queens Co. Clk’s No. 247, Reg. No. 1835 

Commission expires March 30, 1936 


10 Affidavit in Support of Motion to Quash 

Service of Process. 

****** 
District of Columbia, ss: 

C. D. Lesher being first duly sworn deposes and says 
that he is employed by the American Newspapers, Inc., a 
corporation, in the Auditing Department of said corpora¬ 
tion in the District of Columbia; that he was so employed 
on the 18th day of June, 1935, when a summons in the above 
entitled cause directed to the Washington Times Company, 
a corporation, was handed to him by the Deputy United 
States Marshal; that on said 18th day of June, 1935, he 
was in the employ of the American Newspapers, Inc., as 
aforesaid, and had been in the employ of the said corpora¬ 
tion continuouslv since about the 1st dav of October, 1934; 
that he was not at the time the said summons was served 
on him as aforesaid, nor had he been for a long time prior 
thereto in the employ of The Washington Times Company, 
nor whs he at said time an officer, agent or employee of 
The Washington Times Company, a corporation. Affiant 
further says that the American Newspapers, Inc., his em- 
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plover at this time and at the time of the service of the 
summons directed to The Washington Times Company as 
aforesaid, publishes the newspapers known as the “Wash¬ 
ington Times’ 7 and the “Washington Herald;” that each 
of said newspapers bears the notice to the public tl^at they 
are published by the said American Newspapers, Inc. Af¬ 
fiant further says that the said The Washington Times 
Company was not on the said 18th day of June, 1935, and 
had not been for a long time prior thereto and has not sub¬ 
sequently thereto been engaged in business in the District 
of Columbia, and did not own or have anv assets in 
the District of Columbia, and did not have jnor has 
11 it any place of business in the District of Columbia. 

C D LESHER 

Subscribed and sworn to before me this 28th day of 
June, 1935. 

GRACE HESS, 

(Notarial Seal) Notary Public, t). C. 

Summons 

i 

Issued July 5, 1935 

****** 

The President of the United States to the Defendant, 

The Washington Times Company, a corporatioji, greet¬ 
ing : ^ # I 

You are hereby Summoned to appear in this (Jourt on 
or before the twentieth day, exclusive of Sundays ^nd legal 
holidays, after the day of service of this Writ upon you, 
to answer the Plaintiff’s Suit, and show why he should not 
have judgment against you for the cause of action stated 
in his declaration; and in case of your failure so to appear 
and answer, judgment will be given against you by default. 

WITNESS, The Honorable Chief Justice of said Court, 
the 5th day of July, 1935. 

FRANK E. CUNNINGHAM, 

Clerk. 

By ALF G BUHR^AN, 

(Seal) Assistant Clerk. 

S W McCART, 

Attorney. 
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12 Marshal’s Return 

Served copies of the declaration affidavit and this 
Summons on the above named The Washington 
Times Company a corporation by serving W. H. Mills 
chief accountant for the said corporation, also chief ac¬ 
countant for American Newspapers Inc. Personally 7/5/35. 

JOHN B. COLPOYS, 

U. S. Marshal. 
By H. C. ALLEN, 

Deputy. 

K 

Motion to Quash Service of Process 

1 Filed July 11, 1935 

Now comes The Washington Times Company, a corpora¬ 
tion, which is named as defendant in the above entitled 
cause, and appearing specially for the purposes of this mo¬ 
tion and for objecting to the jurisdiction of the court and 
not appearing generally or for other purposes, and moves 
the court to quash the service of process herein attempted to 
be made by serving W. H. Mills with a summons dated 
July 5th, 1935, with declaration attached, and to vacate and 
set aside such service of process and hold the same for 
naught, and to dismiss this case for lack of jurisdiction of 
the person of the defendant. And for grounds hereof the 
said defendant savs: 

1. That it was a corporation organized and existing un¬ 
der and bv virtue of the laws of the State of New York 
and was a non-resident of the District of Columbia; that 
the corporation was dissolved under the laws of the State 
of New York on September 25th, 1934. 

2. That at the time of the service of the writ of summons 

in this case and declaration attached to same, it was 

13 not regularly doing business or regularly exercising 
anv of its franchises in the District of Columbia and 

m/ 

that at the time of the service of the writ of summons and 
declaration attached thereto, it did not have a resident 
agent, officer or other person in its employ within the Dis¬ 
trict of Columbia. 
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3. That W. H. Mills on whom the said summ'ons and 
declaration attached thereto was served by the United 
States Marshal, according* to the return of the said United 
States Marshal, was not at the time of the said service an 
officer, agent, servant or employee of The Washington 
Times Company, said corporation. 

WHEREFORE, movant moves the court to quash the 
writ of summons issued to obtain jurisdiction against it 
in this case and to dismiss the suit. 

THE WASHINGTON TIMES COMPANY, 
By RAYMOND F McCAULIjY 

Formerly Secretory, 
Appearing specially for this motion. 

WILTON J. LAMBERT 
R. IL YEATMAN 

Attorneys for The Washington 
Times Company, appearing 
specially for this motion. 

County of New York, 

State of Neiv York, ss: 

I 

I, Raymond F. McCauley, being first duly sworn depose 
and sav that I was Secretarv of The Washington Times 
Company, a body corporate, which was dissolved on Sep¬ 
tember 25th, 1934, and am duly authorized to make this 
affidavit and do make this affidavit on behalf of Tjie Wash¬ 
ington Times Company, such body corporate; and 
14 that the foregoing motion and the reasons! assigned 
therein are true to the best of my knowledge, in¬ 
formation and belief. 

RAYMOND F McCAUtEY. 

Subscribed and sworn to before me this 10th day of July, 
1935. 

G M MONAHAN 
(Notarial Seal) Notary Public , 

New York Co. Clk’s No. 220, Reg. No. 6M230 
Bronx Co. Clk’s No. 8, Reg. No. 71M36 
Kings Co. Clk’s No. 137, Reg. No. 6196 
Queens Co. Clk’s No. 247, Reg. No. 1835 

Commission expires March 30, 1936. 
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Affidavit of Raymond F. McCauley. 

County of New York, 

State of New York, $$: 

Raymond F. McCauley being first duly sworn deposes 
and savs that he was Secretary of The Washington Times 
Company, a corporation, which said corporation is named 
in the above entitled cause as defendant; that the said cor¬ 
poration was incorporated under the laws of the State of 
New York on the 10th day of January, 1902; that up until 
the date of its dissolution, the said corporation was doing 
business in the District of Columbia. That on, to-wit, the 
25th day of September, 1934, the said corporation was dis¬ 
solved in accordance with the laws of the State of New 
York where it was incorporated and since said time the 
said corporation has not been doing business in the Dis¬ 
trict of Columbia. That the said corporation was 
15 not doing business in the District of Columbia on 
the 5th dav of Julv, 1935. Affiant further savs that 
W. H. Mills on whom, he is advised, service of process in 
the above entitled cause was attempted to be made was not 
on the 5th day of July, 1935, Chief Accountant of the said 
The Washington Times Company and was not an officer, 
agent, servant or employee of the said The Washington 
Times Company. 

RAYMOND F. McCAULEY 


Subscribed and sworn to before me this 10th day of July, 
1935. 

G. M. MONAHAN 

(Notarial Seal) Notary Public, 

New York Co. Clk’s No. 220, Reg. No. 6M230 
Bronx Co. Clk’s No. 8, Reg. No. 71M36 
Kings Co. Clk’s No. 137, Reg. No. 6196 
Queens Co. Clk’s No. 247, Reg. No. 1835 
Commission Expires March 30, 1936 
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Affidavit in Support of Motion to Quash Service of Process. 
##*#***** 

District of Columbia, ss : 

W. H. Mills being first duly sworn deposes and says that 
he is employed by the American Newspapers, Inc., a cor¬ 
poration, in the Auditing Department of said corporation 
in the District of Columbia; that he was so employed on 
the 5th day of July, 1935, when a summons in the above en¬ 
titled cause directed to The Washington Times Company, 
a corporation, was handed to him by a Deputy United States 
Marshal; that on said 5th day of July 1935, he w^s in the 
employ of the American Newspapers, Inc., as aforesaid, and 
had been in the employ of the said corporation con- 
16 tinuouslv since about the 1st day of October, 1934; 

that he was not at the time the said summons was 
served on him as aforesaid, nor had he been for a long time 
prior thereto in the employ of The Washington Times Com¬ 
pany as Chief Accountant or in any capacity, nor was he at 
said time an officer, agent or employee of The Washington 
Times Company, a corporation. Affiant further says that 
the American Newspapers, Inc., his employer at this time 
and at the time of the service of the summons directed to 
The Washington Times Company as aforesaid, publishes 
the newspapers known as the “Washington Tinges” and 
the “Washington Herald;” that each of said newspapers 
bears the notice to the public that they are published by the 
said American Newspapers, Inc. Affiant further bays that 
the said The Washington Times Company was noi on June 
18th, 1935, and on the said 5th day of July, 1935, engaged 
in business in the District of Columbia, and had not been 
for a long time prior thereto and has not subsequently there¬ 
to been engaged in business in the District of Coluinbia, and 
did not at said times own or have any assets in the Dis¬ 
trict of Columbia, and did not at said times have nor has it 
any place of business in the District of Columbia. 

W. H. iklLLS 

Subscribed and sworn to before me this 11th dajy of July, 
1935. I 


(Notarial Seal) 


CHARLES R. BURHANS 

Notary Public, D. C. 
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17 Affidavit of Samuel W. McCart in Opposition to Mo¬ 

tion to Quash Service of Process. 

Filed October 4, 1935 
District of Columbia, ss: 

Samuel W. McCart, first being duly sworn, on oatli de¬ 
poses and says: That on Sept. 5, 1935 I examined the rec¬ 
ords of the Municipal Court of the District of Columbia 
and found that there had been hied on 14 dates between 
Sept. 25, 1934 and May 1935, 76 suits in which the Wash¬ 
ington Times Company is named as party plaintiff and 
that in every one of said suits the address of the plaintiff 
corporation is stated, in the caption, to be 1317 H St., X. W., 
which is the address housing* the plant wherein the Wash¬ 
ington Times and The Washington Herald are published, 
and the object of each of these said suits is to collect money 
claimed to be due to plaintiff corporation from residents 
of Washington, D. C. for advertising, or other items, fur¬ 
nished by the Washington Times Companv prior to Sept. 
25, 1934. 

That each of these 76 suits is accompanied by an affidavit 
of merit, under rule 16 of the Municipal Court, verified by 
E. J. Ellwanger wherein said Ellwanger avers that the 
Washington Times Company is a corporation doing busi¬ 
ness in the D of C and that he is Credit Manager of the 
plaintiff corporation. 

That the disposition made of said suits as of Sept. 5,1935 
was as follows, satisfied or dismissed 33, judgment entered 
in 31, undisposed of 12. 

That entries in the records of the Municipal Court show 
that certain acts in regard to the above mentioned suits 
have been taken since this suit was filed, as follows 

18 Case #301-611 wherein judgment was taken Feb. 
2, 1935 was entered as satisfied August 12, 1935. 

Case #A11-129 was filed Feb 2, 1935, alias summons 
was issued June 12, 1935 and judgment taken July 8, 1935, 

Case #306-810 was discontinued on July 8, 1935, 

Case #306-811 had judgment entered August 9, 1935, 

Case 307-111 had alias issued July 8, 1935 and also had an 
attachment issue August 12, 1935, the papers accompany- 
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, l 

ing the alias summons bore in the caption plaintiff’s ad¬ 
dress as 1317 H St., N. W. 

Case 307-112 was reduced to judgment June 17, 1935 and 
a garnishment was issued on August 12, 1935 

Case 308-303 was entered satisfied on June 24, 1935. 

That no notation appeared up to Sept 5, 1935, |Ln any of 
these suits, claiming any change in plaintiff’s status or 
right to maintain suit in its own name. 

That since June 18,1935 approximately 15 suits were filed 
up to Sept. 5, 1935 claiming moneys due on advertising sup¬ 
plied by the Washington Times Company, and in these suits 
the party plaintiff is named as American Newspapers Inc. 
Trading as Washington Times Herald and that said suits 

make no reference to any transfer of title to these accounts 

* 

from The Washington Times Company. That the records 
show a large amount of money paid by the defendants in 
suits brought by Washington Times Company, to the Wash¬ 
ing-ton Times Company. 

On July 5,1935 I went with U. S. Deputy Marshal Harry 
Allen to the building 1317 H St., N. W. for the purpose of 
finding out who was the proper party to serve with papers 
in this suit. We went to the office of W. H. Mills, which was 
a small office in the corner of a room where many 
19 men were working, said Allen told said Mills that he 
was there to serve papers on the Washington Times 
Company again as objection had been made that papers 
served on C. D. Lesher were claimed to be defective ser¬ 
vice. Said Mills then stated that the Washington Times 
Company was dissolved and called a young man whom he 
sent to get the certificate of dissolution which tjhe voung 
man got and Mills showed it to us. I then said that the ac¬ 
counts receivable of the Washington Times Company were 
still being collected, Mr. Ellwanger was bringing suits 
claiming that he was Credit Manager of the Washington 
Times Company and was using bills in these suits on an 
old form which appeared to have been made out when the 
Washington Times Company was active and that I thought 
that Ellwanger was the proper party to serve, and asked 
where Ellwanger was. Mills said that Ellwanger was out 
but that he (Ellwanger) worked under him (Mills) and that 
service on him (Mills) was as good as on Ellwanger but 
neither of them worked for the Washington Tijnes Com- 
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pany but both did work for the American Newspapers Inc. 
I then told Mills that while they might get their pay from 
the American Newspapers Inc. yet they were working for 
the Washington Times Company in collecting accounts. 
Said Mills further admitted that Lesher was his assistant 
and Lesher was also over Ellwanger, between Ellwanger 
and Mills. Mills further admitted that Lesher and he 
(Mills) audited the book entries of money collected by or 
through Ellwanger on old accounts due to the Washington 
Times Company when it was active in publishing the Times 
and Herald. I thereupon requested the marshal to serve 
the summons and declaration in this suit on Mills, which 
he did. American Newspapers Inc. is a foreign corpora¬ 
tion. 

SAMUEL W. McCART 


20 Subscribed and sworn to before me this 4 day of 
Oct., 1935. 

A. C. MACHLER 

(Notarial Seal) Notary Public, D of C 

My Commission Expires July 15, 1940 


Affidavit of Harry Allen in Opposition to Motion to Quash 

Service of Process 

Filed October 4, 1935 

*###*#*#•* 
District of Columbia, ss: 

Harry Allen, first being duly sworn, on oath deposes and 
says: 

I am a Deputy U. S. Marshal for the District of Colum¬ 
bia and for several years have had the territory including 
the address 1317 H St., N. W., that I have previously served 
papers on W. H. Mills and on June 5, 1935 I served sum¬ 
mons on said Mills in Supreme Court suit #85-767 which 
was a suit against the Washington Times Company; 

On June 18, 1935 I went to said address to serve sum¬ 
mons in this suit and went to the office where I had always 
previously made service. W. H. Mills was not in and C. D. 
Lesher was in charge of the office and I served the papers 
on him. 
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On July 5, 1935 I again went to said address accompa¬ 
nied by Samuel W. McCart, the attorney of record in this 
suit, W. H. Mills was in his office and we went ini I told 
Mills that I was there to serve papers in this suit again be¬ 
cause there were objection to the service on Lesser. He 
then sent for and showed to us a dissolution certif cate for 
the Washington Times Company. He said that 
21 Washington Times Company was dissolved, that he 
was not.working for that company but was [working 
for American Newspapers Inc. Mr. McCart then said Ell- 
wanger was collecting money and bringing a lot of suits 
claiming to be Credit Manager of the Washington Times 
Company and we should serve him. Mills said Ellwanger 
was not in and Ellwanger worked under him but not for 
Washington Times Company, so service on him (Mills) 
would be as good as on Ellwanger. Mr. McCart ask^d about 
Lesher and Mills said Lesher was under him and <jver Ell¬ 
wanger. Said McCart then asked if Mills and Lecher au¬ 
dited the collections made by Ellwanger on Washington 
Times Company accounts and Mills admitted that they did. 
Some talk was had about serving Mr. Wilton Lambert but 
Mr. McCart said that would not. be good if anyone acted 
here for Washington Times Company. Finally said Mc¬ 
Cart told me to serve Mills and I did so. This visit and 
conversation covered about fifteen minutes. 

HARRY C. ALLEN 

Subscribed and sworn to before me this 3" dav of Oct.. 
1935. 


LILLIAN A. TRAMMEpLL 

(Notarial Seal) Notary Public, D of C 


22 Supreme Court of the District of Columbia. 


Friday, October 18, 1935. 

Session resumed pursuant to adjournment, Hon. Chief 
Justice ALFRED A. WHEAT, presiding. 

**#*####* 

Upon consideration of the two motions filed herein, to 
quash service of process, it is ordered that said moiions be, 
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and the same are hereby each and severally granted. De- 
fendant ’s request to dismiss this suit not considered. 

Wednesday, February 19, 1986. 

Session resumed pursuant to adjournment, Hon. JESSE 
C. ADKINS, Justice, presiding. 

## X # X # * •* 

Comes now the plaintiff by her attorney of record and 
elects to stand on the service of process made herein on 
June 18, 1985 and July 5, 1985; whereupon, it appearing to 
the Court that on October 18, 1935, two motions to quash 
service of process were granted, it is ordered that this cause 
be, and the same is hereby dismissed, and judgment is ac¬ 
cordingly ordered. 

To the foregoing order the plaintiff by her attorney notes 
an exception which is duly allowed. 

Wherefore, it is considered that plaintiff take nothing 
by this action that defendant go hence without day, be for 
nothing held and recover of plaintiff its costs of defense to 
be taxed bv the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by her attor¬ 
ney of record, in open Court, notes an appeal to the 
23 United States Court of Appeals for the District of 
Columbia; whereupon, an undertaking to act as a 
cost bond is hereby fixed in the sum of One Hundred Dol¬ 
lars ($100.00) with leave to deposit Fifty Dollars ($50.00) 
cash with the clerk in lieu thereof. 

Assignment of Errors 
Filed March 3, 1936 

1 The Court erred in granting motions (2) made by de¬ 
fendant to quash service of process, made in this cause, and 
to dismiss this cause. 

SAMUEL W. McCART 
Attorney for Plaintiff. 

Service of copy of foregoing Assignment of Error ac¬ 
knowledged this 2d day of March, 1936. 

R. H. YEATMAN 
Attorney for Defendant 
appearing specially. 
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Memorandum 

March 3, 1936 Undertaking on appeal approved ajnd filed. 

Designation of Becord 
Filed March 4,1936 

********* 

Plaintiff having perfected an appeal herein to thd United 
States Court of Appeals for the District of Columbia on 
the 3rd day of March, 1936, hereby requests the clerk 
24 of the Supreme Court of the District of Columbia 
to prepare, at plaintiff’s expense, a transcript of the 
record on appeal including therein the following papers 
and proceedings: 

1 U. S’. Marshal’s return 6/18/35 

2 U. S. Marshal’s return 7/5/35 

3 Motion to quash service of process (on C. D. Lesher) 

4 Verification filed with motion 

5 Affidavit of R. M. McCaulay | 

6. Affidavit of C. D. Lesher ! 

7 Motion to quash service of process (on W. H. Mills) 

8 Verification filed with motion 

9 Affidavit of R. M. McCaulay 

10 Affidavit of W. H. Mills 

11 Affidavit of Samuel W. McCart 

12 Affidavit of Harrv Allen 

& 

13 Minute entrv of Court granting motions (2) Oct. 18, 
1935 

14 Minute entry of judgment February 19, 1936 and no¬ 
tation of appeal 

15 Memorandum of filing Assignment of Errors 

16 Assignment of Errors 

17 This designation 

SAMUEL W. McCART 
Attorney for Plaintiff', 

Service of copy acknowledged this 4th day of March, 
1936. 



RUDOLPH H. YEAT^AN 

Attorney for Defendant. 
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25 Additional Designation of Record. 

Filed March 5, 1936 

######### 

The Clerk will include in the transcript of record on ap¬ 
peal heretofore designated by the plaintiff the following: 

1. Summons issued June 18th, 1935, 

2. Summons issued July 5th, 1935, 

3. Declaration. 

R. H. YEATMAN 

Attorney appearing specially for the 
defendant , The Washington Times 
Company, a corporation. 

Service of copy of the aforegoing acknowledged this 5th 
dav of March, 1936. 

SAMUEL W. McCART 

F. M. 

Attorney for Plaintiff. 

26 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 25, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copies of which are made part of this 
transcript, in cause No. 85910 at Law, wherein May Howard 
Bloedorn is Plaintiff and The Washington Times Company, 
a corporation, is Defendant, as the same remains upon the 
files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 28th day of April, 1936. 

FRANK E." CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 

(Seal) Assistant Clerk. 

Endorsed on Cover: District of Columbia Supreme 
Court. No. 6709. May Howard Bloedorn, Appellant, vs. 
The Washington Times Company, a Corporation. United 
States Court of Appeals for the District of Columbia. Filed 
Apr 30, 1936. Moncure Burke, Clerk. 
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The Washington Times Company, a Corporation, 
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BRIEF FOR APPELLANT. 

STATEMENT. 

This is an appeal from a judgment entered in the 
Supreme Court of the District of Columbia in an ac¬ 
tion for libel wherein defendant appeared specially for 
the purpose and moved to quash service of process, 


two in number, and moved to dismiss the action and 
wherein the motions, two, to quash service of process 
were granted. 

Appellant filed suit in the court below on June 1£L 
1935, Supreme Court No. 85-910, to recover damages 
for an alleged libel published in the Washington Her¬ 
ald, a newspaper owned by appellee and published in 
the District of Columbia. Service of process was had 
on one C. D. Lesher on June 18, 1935 (R. 5) and on one 
W. H. Mills on July 5, 1935 (R. 10). 

Appellee thereupon appeared specially for the pur¬ 
pose of quashing service of process on both individ¬ 
uals served and the supporting affidavits set forth as 
follows: 

1. Affidavits of Raymond P. McCaulay (R. 7 and 12), 
that he was the Secretary of appellee, that it had been 
a New York Corporation incorporated in 1920 but had 
dissolved on Sept ember 25,1934, that it had been doing 
business in the District of Columbia to the date of dis¬ 
solution but had done no business there since that date, 
the persons served were not, on the date of service, 
officers, servants or employees of appellee. 

2. Affidavit of C. D. Lesher (R. 8), and affidavit of 
W. H. Mills (R. 13), the persons served, that they were 
employed by American Newspapers, Inc., and had been 
since about November 1, 1934, and had not been for a 
long time prior to service of process officers, agents or 
employees of appellee, that appellee, on the dates of 
service, was not and had not been for a long time prior 
thereto engaged in business in the District of Columbia 
and it did not have any assets or place of business in 
the District of Columbia. 


Appellant thereupon filed affidavit (R. 14), ietting 
forth that appellee had, since the date of dissolution, 
filed in the Municipal Court of the District of Columbia 
76 suits to recover accounts due the appellee for adver¬ 
tising published prior to dissolution, that 31 of these 
suits had been reduced to judgment, 33 settled and dis¬ 
missed and 12 remained open up to the time of service 
of process and that since service of process 3 of these 
suits had been reduced to judgment, 2 garnishments or 
attachments had been issued and 1 alias summohs had 
been issued, the last date of action being August 12, 
1935. 

This affidavit also set forth (R. 14) that these 76 
suits bore a caption stating the address of the plain¬ 
tiff therein (appellee here) to be 1317 H Street, N. W., 
and that each suit was accompanied by an “Af¬ 
fidavit of Merit” wherein one Ellwanger averred that 
he was credit manager of plaintiff “a corporation do¬ 
ing business in the District of Columbia.” 

Appellant’s affidavits also showed (R. 15 ajnd 17) 
that said Mills admitted that he was the superior of 
said Lesher and that both he and Lesher were over the 


credit manager Ellwanger and that they, Mills and 
Lesher, audited the collections, of money, made by the 
credit manager on appellee’s accounts receivable. 

These two motions to quash service of process were 
granted on October 18, 1935 (R. 17), to which action 
appellant noted exception in open court. 

On February 19, 1936, appellant, by attorney, ap¬ 
peared in open court and elected to stand on service 
of process as made herein (R. 18); whereupon judg¬ 
ment was entered for defendant below (R. 18) and 
plaintiff below noted an appeal. 
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ARGUMENT. 

Can a Dissolved Foreign Corporation Do or Transact 

Business? 


Suits' and claims against a dissolved corporation 
abate unless saved by statute. In New York State ac¬ 
tions do not abate, because saved by these statutes : 



Sec. 29, Ch. 552, General Corporation Law. 

Sec. 105, Art. 10, New York Corporation Law. // 


These statutes have extraterritorial force and effect. 




V' 


Kelly et al. vs. International Clay Prod. Co.. 291 
Pa. 383. 

Acton vs. Washington Times Co., 12 F. Supp. 
257. 


These statutes are similar to that in force in the Dis¬ 
trict of Columbia and so, by comity, will apply here. 

Section 785, Code bv Laws for District of Co¬ 
lumbia. 

These New York Statutes extended the life of ap¬ 
pellee and during the extended life gave the appellee 
three powers, to sue, to be sued and to wind up its af¬ 
fairs. These powers exist only by reason of the stat¬ 
utes and are express corporate powers. 

The power to pursue any proper legal remedies to 
collect debts is, in an active corporation, a power im¬ 
plied in the charter and need not be, and generally is 
not, expressly granted. After dissolution the power to 
pursue legal remedies is an express corporate power. 
Any act of the dissolved corporation in suing, being 
. sued and winding up its affairs is in the exercise of this 
express power and is the doing or transacting of busi¬ 
ness. 
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The power to sue may be exercised from the domicile 
of the dissolved corporation, and suing in a foreign 
jurisdiction, as a nonresident, is not doing or transact¬ 
ing business in the jurisdiction. However the dissolved 
corporation may, for one reason or another, choose to 
enter or stay in a foreign jurisdiction for the purpose 
of suing. If it does choose to enter or to stay in a juris¬ 
diction, foreign to its domicile, for the purpose of suing 
as a resident corporation then the act of suirg, as a 
resident, is the doing or transacting of business within 
the jurisdiction. Appellant claims that, in th|is case, 
appellee chose to stay here for the purpose of bxercis- 
ing its corporate power to sue, and so made itself ame¬ 
nable to service of process. 

Likewise the dissolved corporation may wind up its 
affairs within its domicile or it may enter or stay in a 

. 

foreign jurisdiction for the purpose of winding up its 
affairs. It would make no difference, in principle, 
whether all of the winding were done in the foreign 
jurisdiction or just a part of it. So, if a part only of 
the winding up of affairs, that of keeping and Auditing 
its books of accounts receivable, were done here that is 
enough to show choice by appellee to stay here and do 
here a certain part of its winding up. Appellant claims 
that, in this case, by keeping and auditing its (books of 
account receivable here the appellee chose to siay here. 

If a dissolved corporation chooses to enter o 
a jurisdiction then it must exercise the third 
power, that of being sued. Appellant claims that the 
first two powers were, by choice, exercised l(iere and 
consequently that appellee must have here tlje power 
to be sued. j 

Four cases are cited below as bearing on these points. 
All of them are New York cases. 


■ stay in 
express 
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In American Locomotive Co. v. Dickson , 117 Fed. 
972, tlie facts were that a Pennsylvania corporation 
sold its, factory there and ceased active business. Its 
affairs were being wound up in New York City, and 
service of process was made there. The Court held: 

“When the suit was commenced the defendant 
was engaged in active business nowhere. What 
business it did transact, incident to closing up its 
affairs, was done, principally in the City of New 
York.” 

Service in New York City was sustained. The case 
at bar is almost the same, as, there it was stated that 
the business was being wound up principally in New 
York City whereas here proof is offered that only a 
substantial part of the winding up of affairs is being- 
done in the District of Columbia, that the books of ac¬ 
counts receivable were kept and audited here. 

In Smith v. Lithografice De La Habana, 210 N. Y. 65, 
the court says: 

“It has been held repeatedly in federal courts 
that service upon a foreign corporation in a state 
will be held valid, even after the corporation has 
withdrawn its former managing agent or its en¬ 
tire staff of representatives from the state, but 
-where it has not yet wound up the business that 
the former agent or staff initiated. In other 
words, that during the transition period, the cor¬ 
poration is still doing business in the state, for 
the purpose of sustaining the jurisdiction of the 
state courts over it, in regard to controversies af¬ 
fecting the corporation’s activities in the state 
initiated prior to the period of withdrawal.” 

This case points to a sharp distinction between a 
corporation staying in a state for the purpose of suing 
and a corporation coming into a state to institute a suit. 
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rely to 
ns that 
s here 


staved 


suing, 


The defendant here would not be liable to service of 
process if it came into the District of Columbia, as a 
New York Corporation and a nonresident, me 
institute suits, but in this case petitioner maintai 
the appellee, which was here, by filing 76 suii 
as a resident corporation, stating a local address and 
claiming to be doing business here and by keeping here 
and auditing its books of accounts receivable, 
in the District of Columbia for the purpose of 
being sued and winding up its affairs, and so subjected 
itself to service of process in this suit. 

In Tauze v. Susquehanna Coal Co., 220 N. Y. 259, the 
Court said: 

“All that is requisite is that enough (business) 
be done to enable us to say that the corporation is 
here.” 

It is not necessary that a foreign corporation do an 
active business in order to be amenable to process. 
In Swasey v. Knoff, 269 N. Y. S. 651, a New Jersey 
corporation, which had incorporated but h^d not 
started active business, so that it was in active busi¬ 
ness nowhere, was sued in New York and service 
was had on its president who resided there. Service 
was held good. 

The dicta in Glenn v. Liggett , 135 U. S. 533, indicates 
that that court views enforcement of liabilities as the 
exercise of corporate powers sufficient to sustailn juris¬ 
diction. At page 543: 


ion re- 
^e be- 


hav 


“Rules applicable to a going corpora 
main applicable notwithstanding it may 
come insolvent and ceased to carry on it 
tions, where, as in this case, it continues 
possession and exercise of all corporate pojvers es- 


opera- 
in the 
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sential to the collection of debts, the enforcement 
of liabilities and the application of assets to the 
payment of creditors.” 

Did Appellee Choose to Stay Here? 

Appellee’s affidavits (R. 7) and (R. 12), aver that 
appellee “was incorporated under the laws of the 
State of New York on the 10th dav of January, 1902, 
that, up until the date of its dissolution, the corpora¬ 
tion was doing business in the District of Columbia.” 
At the date of dissolution appellee had a lot of accounts 
receivable here, as evidenced by the large number of 
suit filed (R. 14). These accounts could have been 
sued on as a nonresident corporation and appellee 
would then, under Section 7 of the Municipal Court 
Acts, been subject to the requirement regarding secur¬ 
ity for costs for each suit. Appellee chose however, in 
each of these 76 suits (R. 14), to sue as a resident cor¬ 
poration and averred in its “Affidavits of Merit” that 
it was a corporation doing business here and it claimed, 
in the caption to each suit, that it was at 1317 H St., 
N. W. 

Of these 76 suits 33 (R. 14), were satisfied or dis¬ 
missed; which indicates that negotiations and adjust¬ 
ments were had regarding these suits and that in these 
settlements appellee acted as a resident corporation 
and, as a resident corporation, transacted this business 
with the defendants in these suits. Negotiating and 
effecting such settlements and adjustments places ap¬ 
pellee under the jurisdiction of our courts. 

Commercial Mat. Acc. Co. v. Davis , 213 U. S. 

245. 

The admission by Mills (R. 15 and 17) that he and 
Lesher audited the book entries of money collected by 


or through Ellwanger on old accounts due to appellee 
is an admission that appellee had books here in which 
records of accounts payable and receipts therefrom 
were entered and audited. These acts w~ere a vital 


part of winding up of appellee’s affairs and vjere defi¬ 
nite corporate acts performed here, sufficient to sus¬ 
tain service of process. As was said in Bank of 
America v. Whitney Central National Bank , 261 U. S. 

171: 

“The sole question for decision is whether, at 
the time of service of the process, the djefendant 
was doing business within the district in s|uch man¬ 
ner as to warrant the inference that it \|as pres¬ 
ent there.” I 


Do the Affidavits Filed by Appellee Overcome! the Acts 

of Appellee? j 


The two affidavits of Raymond P. McCaulJay (R. 7 
and R. 12) are preceded by a verification (R. 7 and R. 
11) that he is authorized to act. His affidavits evade 
the issue. He avers that “said corporation! was not 
doing business in the District of Columbia [’ but he 
fails to aver that no corporate acts were b^ing done 
here, nor that no part of the winding up of tne affairs 
was being done here, nor does he account in any way 
for the money collected here and debts settled here. 
He also fails to aver that appellee has no person here 
conducting its business, and fails to account for the 
acts of the credit manager done in the corporate name. 
He fails also to show how the money collected here gets 
to the appellee. 

The affidavit of Lesher (R. S) and the affidavit of 
Mills (R. 13) aver that they had no connection with 
appellee since about October 1, 1934 yet each under- 
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takes to aver to facts, without stating the basis for 
knowledge of the facts, which would be beyond the 
knowledge of any person not in some way connected 
with appellee. It is worthy of special note that the 
affidavit of Mills was made at a date subsequent to the 
incident! noted in affidavit (R. 15 and 17) and so when 
Mills made his affidavit he knew that the credit mana¬ 
ger, acting under him was still collecting money due ap¬ 
pellee and was filing many suits in the Municipal Court 
in the name of appellee. He also knew that he was au¬ 
diting collections made by the credit manager. Yet in 
his affidavit Mills by averring that appellee had no as¬ 
sets here denies that these judgments and collections 
are assets of appellee. 

It is clear that at the time Mills made his affidavit 
he knew that his subordinate was doing corporate acts 
here claiming that appellee was a resident corporation 
and knew that he was auditing the fruits of these cor¬ 
porate acts and his affidavit is a clear evasion of the 
issue. He utterlv fails to overcome the admitted acts 
done here in the corporate name. 

None of these affidavits, when considered with the 
facts disclosed in appellant’s affidavits, impress as 
being such a full and frank disclosure as to overcome 
the marshal’s return, and much less to overcome the 
averments of corporate acts of record, done here, as 
disclosed in appellant ’s affidavit (R. 14). 

Can Appellee Maintain Inconsistent Position in 

Different Courts? 

The fact that appellee filed in the Municipal Court 
76 suits claiming residence here at 1317 II St., N. W. 
(R. 14) and avering in “Affidavits of Merit” that “it 
is a corporation doing business in the District of Co- 
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lumbia” does not, in the opinion of appellant, consti¬ 
tute a true estoppel to deny simultaneously in the Su¬ 
preme Court of the District of Columbia thgjt it is 
doing business here. 

Appellant has been unable to find any decisions of 
cases covering such a situation as exists in this case, 
but expresses the opinion that it is a fraud on the 
jurisdiction of the judicial system of the District of 
Columbia to act in the Municipal Court as a Resident 
corporation, and so avoid the possibility of having to 
deposit security for costs of each suit, and in the Su¬ 
preme Court avoid jurisdiction by claiming to be a 
nonresident coloration, not doing business hefe. 

It is apparent that appellee cannot be both a resi¬ 


dent and a nonresident at the same time and if it is a 
resident, by choice, in one court then it is a resident in 
all courts. On this point in 10 R C L 698, we find: 

1 ‘ The rule is that a party will not be allowed to 
maintain inconsistant positions in judicial pro¬ 
ceedings is not strictly estoppel, partaking rather 
of positive rules of procedure and based ojn mani¬ 


fest justice and, to a greater or less degree 
sideration of orderliness, regularity and 
tion of litigation.” 


on con- 
expedi- 


CNT. Y. S. 


In E. A. Strout Farm Agency v. Hunter, 148 
924 the address on a letter head was taken as! conclu¬ 
sive. It appeared that a Maine Corporation had letter 
heads stating address to be “Home Office 47 W $4th St., 
New York City”. Defendant clamed that the jplaintiff 
had not complied with New~ York Statutes as a prere¬ 
quisite to the right to sue. At page 925 the | opinion 
states: | 

“It seems to me to clear to require any argument 
or citation that if this Maine corporation has its 
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‘home office’ in New York City, that if it is doing 
business at all, it is doing it in New York State.” 

On the motion to quash service in this case the Su¬ 
preme Court should have ruled that the appellee, by its 
claim to the privileges of a resident suitor and by its 
claim of doing business at 1317 H St., N. W., as shown 
by the records of the Municipal Court, had subjected 
itself to the jurisdiction of the District of Columbia 
courts and having done so the Supreme Court would 
view these acts as conclusive evidence of intended and 
actual domestic presence and activity beyond denial 
by appellee, and accordingly the Court should have de¬ 
nied the motions to quash. 

Were the Persons Served Proper Persons to Serve? 

If it be true that the work done by the two persons 
served with process was performed by them for the 
benefit of the appellee and as part of the winding up of 
the affairs of appellee then it is immaterial whether 
they received any direct compensation from appel¬ 
lee or whether they did this work in conjunction with 
the work of another corporation which paid them for 
the work. It is quite probable that the fact that they 
received no pay direct from appellee led the two per¬ 
sons served to swear that they were not officers, agents, 
servants or employees of appellee, and that they gave 
no consideration to agency without direct pay. 

If however they are to be considered as not being 
agents of the appellee, at least their acts did constitute 
them persons “conducting” appellee’s business. 

In Ricketts v. Sun Ptg. & Pub. Co., 27 App. D. C. 222 
the Court said at page 227, construing this Code provi¬ 


sion: 
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“In exercising this power the Code provided that 
such service may be had, not only upon the agent, 
but also upon the person conducting its business. 
This additional provision would seem to hav<^ been 
made for the express purpose of preventing! some 
of the controversies that have arisen under) stat¬ 
utes of like general intention in respect to| facts 
sufficient to constitute one an agent merely 6f the 
non-resident corporation.” 

It is apparent from the record that if the activities 
of the two persons served and their subordinate, the 
Credit Manager, were such as to make the appellee sub¬ 
ject to service of process then they are proper parties 
on whom to serve process in this case. 

It is also apparent from the record that as auditors 
of accounts the two men who were served must have 
maintained some rather close contact with some,officer 
of appellee and so any process served on them Would, 
in due course, reach that officer along the same lines of 
contact that information regarding collections would 
reach him. 

Was the Address 1317 H St., N. W., the Proper Place to 

Make Service? 

This is the address which appellee, in the caption in 
the 76 suits filed, claimed as its resident addresk, until 
at least a month after the date of the last service. 

This is the business address of the Credit M;anager 
who swore to appellee’s affidavits filed in the 76 suits. 

This is the business address at which Mills and 
Lesher audited the books of account of appellee of col¬ 
lections made here by appellee. 

This is the address at which appellee published the 
Washington Herald, while appellee was active. 
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A Broad Construction Should Be Given to Code 

Section 1537. 

The District of Columbia Corporation Law provides 
strict requirements to effect dissolution and includes 
advertising in a newspaper having general circulation. 
While these requirements do not expressly apply to 
foreign ‘corporations the courts should, by broad con¬ 
struction, hold foreign corporations, as strictly as pos¬ 
sible, accountable to residents here for wrongs com¬ 
mitted here. 

A liberal view has been taken in the IT. S. District 
Court, District of Maryland, in the matter of service 
of process on this corporation. In Acton v. Washing¬ 
ton Times Company, 12 F. Supp. 257 at page 260, the 
court says: 

“Furthermore, the Maryland law with respect 
to domestic corporations expressly meets a situa¬ 
tion of this kind by extending the life of the corpo¬ 
ration (See Maryland Code, Art. 23, Sec. 96), and 
we are loath, unless compelled by clear intent of 
the statute, to adopt a construction of the Mary¬ 
land law which would place foreign corporations 
in a preferred position and afford an easy avenue 
of escape from just debts, not afforded domestic 
corporations. We do not believe that corporations 
should be allowed to escape service on such tenu¬ 
ous grounds.” 


CONCLUSION. 

The appellant respectfully submits that the granting 
of the motions to quash, by the Court below, was error 
which should be reversed and the caused remanded 
with proper instructions. 

i 

Samuel W. Me Cast, 
Attorney for Appellant. 
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IN THE 


Uniteb States Court of Uppers 

FOR THE DISTRICT OF COLUMBIA 
April Term 1936. 

i 

I 

No. 6709 


May Howard Bloedorn, Appellant, 

v. 

The Washington Times Company, a corporation, 

Appellee. 


BRIEF FOR APPELLEE. 


ARGUMENT. 

On October 18th, 1935, the Court below sustained the 
motions to quash the services made on C. D. Lesher, 
alleged Assistant Auditor of appellee, and W. £[. Mills, 
alleged Chief Accountant of appellee, and Cjiief Ac¬ 
countant for the American Newspapers, Inc. I At that 
time, appellee’s motions to dismiss the suit foi* lack of 
jurisdiction were not considered. (R. pp. 17,18.) On 
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February 19th, 1936, appellant in open court elected to 
stand on the services of process that were quashed, 
whereupon a judgment was entered dismissing the suit. 
(R. p. 18.) 

The action was commenced June 18th, 1935, one year 
after the publications of the alleged libel on June 19th, 
1934, and June 20th, 1934. 

The Washington Times Company, which had been in¬ 
corporated under the laws of the State of New York on 
January 10th, 1902, was doing business in the District 
of Columbia in June, 1934, and published the Washing¬ 
ton Herald, the newspaper complained of in the decla¬ 
ration. It continued to do business in the District of 
Columbia until September 25th, 1934, when it was dis¬ 
solved in accordance with the laws of the State of New 
York, and since that time has not been doing business 
in the District of Columbia, and was not doing business 
in the District of Columbia on June 18th, 1935, when 
this suit was instituted and service of process at¬ 
tempted to be made on C. D. Lesher, nor was it doing 
business in the District of Columbia on July 5th, 1935, 
when service of process was attempted to be made on 
W.H. Mills. (R. pp. 7-9,12,13.) 

C. D. Lesher, at the time of the attempted service of 
process upon him, was employed by the American 
Newspapers, Inc., a corporation, in its Auditing De¬ 
partment and had been In the employ of that corpora¬ 
tion continuously since about October 1st, 1934. (R. p. 
8.) He was not an officer, agent or employee of appel¬ 
lee. (See Affidavits of McCauley, R. p. 8, Lesher, R. p. 
8, McCart, R. pp. 15, 16, and Allen, R. p. 17.) 

W. H. Mills, at the time of the attempted service of 
process upon him, was employed by the American 
Newspapers, Inc., a corporation, in its Auditing De- 
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partment and had been in the employ of that corpora¬ 
tion continuously since about October 1st, 1934. [R. p. 
13.) He was not an officer, agent or employee <j>f the 
appellee. (R. p. 12, 13, 15 to 17.) On the respective 
dates on which service of process was attempted to be 
made, the newspapers known as “The Washington 
Times” and “The Washington Herald” were pub¬ 
lished by the American Newspapers, Inc., a corpora¬ 
tion, and each of said newspapers bore notice to the 
public of that fact. Appellee did not have any place 
of business in the District of Columbia, either oij June 
18th, 1935, or subsequently thereto, and did not qwn or 
have any assets in the District of Columbia. (R.j pp. 9, 
11.) (See also affidavits of Raymond F. McCauley, R. 
pp. 7, 8, 12.) 

Appellant’s brief admits the proposition, which is 
sustained by the authorities hereinafter cited, that the 
services of process in this case should be quashed and 
the suit dismissed on the facts as alleged in support of 
the motions establishing, (1), that Lesher ana Mills 
were not officers, agents or employees of appellee, and 
(2), that appellee, at the time of the institution of the 
suit and the attempted services of process, was iot do¬ 
ing business in the District of Columbia. 

In an attempt to controvert these facts, appellant 
filed the affidavits of her attorney, McCart, and) Allen, 
the Deputy Marshal who served the summons oil Mills. 

McCart states (R. p. 14), that between September 
25th, 1934, and up to May 1st, 1935, certain suits were 
instituted in the Municipal Court in the name of ap¬ 
pellee, “to collect money claimed to be due plaintiff 
corporation, (The Washington Times CompanyL from 
residents of Washington, D. C., for advertising, or 
other items, furnished by The Washington Tim0s Com- 
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pany prior to September 25th, 1934, 7 ’ which was the 
date of the dissolution of appellee; that the address of 
appellee as plaintiff in each of said suits was the same 
address where The Washington Times and The Wash¬ 
ington Herald are published in the District of Colum¬ 
bia, and that one Ellwanger in the affidavits of merit 
filed in said suits averred that The Washington Times 
Company “ is a corporation doing business in the Dis¬ 
trict of Columbia and that he is Credit Manager of the 
plaintiff corporation.’’ McCart further averred that 
since June 18th, 1935, suits were filed by American 
Newspapers, Inc., trading as Washing-ton Times-Her- 
ald, as party plaintiff, claiming moneys due on adver¬ 
tising supplied by The Washington Times Company. 
McCart and Allen each state (R. pp. 15 to 17), that 
when the service was made on Mills, he advised them 
that The Washington Times Company was dissolved, 
showing each of them the certificate of dissolution, that 
Ellwanger worked under him, (Mills), and that neither 
he nor Ellwanger worked for The Washington Times 
Company, but both worked for the American Newspa¬ 
pers, Inc. These affidavits contain the further aver¬ 
ments that Mills admitted that Lesher and he audited 
the book entries of money collected by or through Ell¬ 
wanger on old accounts due to The Washington Times 
Company when it was active in publishing the Times 
and Herald. 

As the allegatons of the two affidavits filed by appel¬ 
lant did not controvert the facts on which the motions 
to quash were based, the motions were granted. 

Appellant applied to this court for the allowance of 
a special appeal, (Original No. 2530), which application 
was denied. 
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The judgment of dismissal was thereafter! entered 
at the request of appellant on her election to itand on 
the record as made. 

It is elementary law that, 

4 ‘Where a foreign corporation is not doing busi¬ 
ness within the state so as to be subject to the 
jurisdiction of the courts thereof, jurisdiction is 
not conferred by the existence of, and compliance 
with, statutes relating to the service of process on 
foreign corporations; the operative effect) of such 
statutes is limited to the exercise of such jurisdic¬ 
tion as the court already possesses.’ ’ 14a C. J., p. 
1382, sec. 4098, and cases cited at Note 69. 

Accordingly, the provisions of Title 24, sed. 373, of 
the Code, 1929, providing for service of process on for¬ 
eign corporations, are effective only in the event the 
courts of the District of Columbia have jurisdiction 
over the foreign corporation made party defendant. 

DID THE LOWER COURT HAVE JURISDICTION 
OF THE PERSON OF APPELLEE? 

I 

A corporation dissolved is civilly dead an^l unable 
to do or transact business anywhere and canno^ be sued 
in its domicile or in a foreign jurisdiction. 

14a C. J., p. 1350, sec. 4058. j 

Sanitary Brasswork, Inc. v. Rubin <£\ Martin, 
Inc., (1920), 110 N. Y. Misc. 565, 180 N. Y. 
Sup. 619. 

Sec. 105, Art. 10, New York Stock Corporation Law, 
at subparagraph 8, relating to dissolved corporations, 
provides: 

“Such corporation shall continue for I the pur¬ 
pose of paying, satisfying and discharging any ex- 
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isting liabilities or obligations, collecting and dis¬ 
tributing its assets and doing all other acts re¬ 
quired to adjust and wind up its business and af¬ 
fairs, and may sue and be sued in its corporate 
name.” 

This section has been construed by the courts of New 
York to mean that the corporation is continued for the 
liquidation of its assets and the payment of its debts 
and for that purpose it may sue or be sued in its cor¬ 
porate name. 

Giovaimangeli v. Levich & Pollack, Inc., (1929), 
134 N. Y. Misc., 245, 235 N. Y. Sup. 28. 

Its existence and power to act as a corporation are 
limited to satisfy existing obligations, collecting and 
distributing its assets, doing all other acts required to 
be done by it in order to adjust and wind up its busi¬ 
ness and atfairs, with the right to sue and subject to 
being sued until its atfairs are fully adjusted and 
wound up. 

People v. Pub. Service Com., (1913), 157 N. Y. 
App. Div., 156. 

In the case of Metropolitan Telephone & Telegraph 
Co. v. Metropolitan Telephone & Telegraph Co., 
(1913), 156 N. Y. App. Div. 577,141 N. Y. Sup. 598, the 

0 

court held that although a dissolved corporation has 
“ceased to do business ”, its entitv was not extin- 
guished where it has bonds outstanding on which it is 
still liable and that it is still in existence for the pur¬ 
pose of paying these bonds. 

Art. 10, Sec. 105, Sub-par. 7, of the New York Stock 
Corporation Law further provides that when the cer¬ 
tificate of dissolution is issued, “the corporation shall 
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thereupon cease to carry on business except |for the 
purpose of adjusting and winding up its business.’’ 

The question was early presented to the Supreme 
Court of the United States, “ whether, in a personal 
action against a corporation which is neither incorpo¬ 
rated nor does business within a state nor has any 
agent or property therein, service of a summons upon 
its President, temporarily within the jurisdiction, is 
sufficient service upon the corporation.” In [answer¬ 
ing this question in the negative, that court in i;he case 
of Goldey v. Morning News, 156 U. S. 518, announced 
as “an elementary principle of jurisprudence, that a 
court of justice cannot acquire jurisdiction over the 
person of one who has no residence within its terri¬ 
torial jurisdiction, except by actual service of notice 
within the jurisdiction upon him or upon some one au¬ 
thorized to accept service in his behalf, or by his wai¬ 
ver, by general appearance or otherwise, of the want of 
due service. ’ ’ 

In the later case of Conley v. Mathieson Alkali 
Works, 190 U. S. 406, the Supreme Court reaffirmed 
this ruling on a state of facts substantially similar to 
those presented by the affidavits in support of the mo¬ 
tions to quash in the case at bar. The similarity will 
be seen as we state those facts. In that case, tpe plain¬ 
tiff was a citizen of the State of New York anil the de¬ 
fendant was incorporated in Virginia. The action was 
brought in New York against the defendant to recover 
moneys alleged to be due on a contract made in the City 
of New York. Service was made on two meinbers of 
the Board of Directors of the corporation defendant 
who were residents of the City of New York. The case 
was removed to the United States Circuit Corfrt where 
a motion was made to set aside the summons! and ser- 
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vice. The lower court ruled that if at the time of the 
service of the summons and for some months before, 
defendant corporation had ceased to do business in the 
State, the motions should be granted. Because it ap¬ 
peared in a letter annexed to the affidavits of complain¬ 
ant, signed by the Treasurer of the defendant corpora¬ 
tion, that apparently the defendant was still operating 
a plant at Niagara Falls, N. Y., the court referred the 
issue as to whether or not it was doing business in the 

State of New York to a Master. Testimonv before the 

•/ 

Master disclosed that the defendant had owned a man¬ 
ufacturing plant located at Niagara Falls, but that it 
had conveyed this plant and all of its property to the 
Castner Electrolytic Alkali Co., a Virginia corporation, 
receiving in exchange the entire capital stock of that 
company. The selling agent for the products manufac¬ 
tured at Niagara Falls after the transfer was a Rhode 
Island corporation which corporation had a branch of¬ 
fice in the City of New York. The defendant had its 
principal place of business in Providence, Rhode Is¬ 
land, and its books and records were kept there. Upon 
these facts, the Master held that the defendant corpo¬ 
ration at the time of the service of the summons was 
not doing business in the State of New York. On re¬ 
view of the judgment of the court below, the Supreme 
Court reaffirmed its statement of the law in Goldey v. 
Morning News, stating that the principle announced in 
that case covered the case at bar. (p. 411.) In hold¬ 
ing that the service was invalid because the corporation 
was not doing business in New” York, the court observed 
that the defendant was competent to convey its prop¬ 
erty to the Castner Electrolytic Alkali Co., afterwards 
making the locality of its own business Providence and 
Saltville. 
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This court in Layne v. Tribune Co., 63 App. D. C. 
213 held that the defendant, an Illinois newspaper pub¬ 
lishing corporation, maintaining a news gathering 
agency in the District of Columbia in charge of its 
agent and transmitting news by leased telegraph wires, 
was not 4 4 doing business ’ ’ within the District so as to 
give the court jurisdiction by service of process on the 
agent in charge, construing D. C. Code, 1929, Title 24, 
Section 373. The opinion differentiates and distin¬ 
guishes the case of Ricketts v. Sun Publishing Co., 27 
App. D. C. 222, cited and relied upon by appellant. 
(App. Br. pp. 12,13.) j 

In the case of Golden, Belknap & Swartz v. Conner s- 
ville Wheel Co., 252 Fed. 904, the court dismissed the 
cause of action because service was made ipon the 
President of the defendant, a corporation whijch was a 
non-resident of the State of Michigan wher^' the suit 
was instituted, while the President was temporarily 
within the State. The law applicable to the ruling was 
stated as follows: j 

“When it is sought to obtain a personal judg¬ 
ment in one state against a corporation Organized 
under the laws of another state, two fact?, must af¬ 
firmatively appear: First, that such foreign corpo¬ 
ration was, at the time of the attempted service up¬ 
on it, engaged in doing business within the state 
in which such service was made to such an extent 
and of such a nature as to warrant the jinference 
that the corporation is present within ^uch state 
and has subjected itself to the jurisdiction thereof; 
and, second, that proper process has been served 
upon a duly authorized agent of such corpora¬ 
tion.’ ’ (p. 907.) 

A large number of cases are cited in support of this 
proposition, including the two Supreme Court cases 



10 


supra . As in that case no question was raised as to the 
authority of the President to receive service of proc¬ 
ess, the court proceeded to consider the facts to deter¬ 
mine whether or not the defendant corporation at the 
time of the suit was ‘ ‘doing business in Michigan of 
such a character as to warrant the inference that it had 
entered the State and subjected itself to the jurisdic¬ 
tion of the courts thereof. ” (p. 907.) 

The court accentuates the proposition that a foreign 
corporation must be present in the State in which the 
suit is brought at the time of the service, by observing: 

“As, therefore, the presence of a foreign corpo¬ 
ration is manifested only by its carrying on of 
business there, it must appear, in such a case, that 
the foreign corporation in question was, at the 
very time of the service, doing such business in the 
state where jurisdiction is sought * * *. There 
is no doubt or uncertainty as to the rule of law 
applicable. Service cannot be made an instant 
prior to the time that the corporation actually be¬ 
gins to do business in the state, so as to show its 
presence there. Neither can service be made an 
instant after the corporation has ceased to do such 
business there.’’ (p. 908.) 

The court in the foregoing case answers the sugges¬ 
tion heretofore made by appellant of alleged hardship 
in not being able to maintain her suit in the District of 
Columbia in the following language (p. 909): 

'“It may be urged that if, at some prior date, the 
foreign corporation did, in fact, do business in the 
state, it is a hardship upon a plaintiff to deprive it 
of the right to bring suit in the state on a cause of 
action growing out of such business. No different 
or greater misfortune, however, results to the 
plaintiff in such a case than in a case wherein he is 
seeking to sue a natural person. If the defendant 
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be such a person, the plaintiff must obtain service 
while the defendant is personally within the state 
in which suit is brought. If he permits the) defen¬ 
dant to leave the state before commencing his ac¬ 
tion, he cannot, of course, obtain personal service 
so long as the defendant remains absent from the 
jurisdiction of the court. The question as to the 
presence in the state of the agent upon whqm ser¬ 
vice is sought to be made must not be confused 
with the question as to the presence in the state of 
the foreign corporation itself. Unless such cor¬ 
poration is present in the state, of course, :ao per¬ 
sonal service can be there made upon it. ’ ’ 

See also— 

Peoples Tob. Co. v. American Tob. Co., 246 U. S. 
79, 62 L. Ed. 587; | 

Consolidated Textile Corp. v. Gregory, 2$9 U. S'. 
85, 77 L. Ed. 1047; I 

Walker v. Hitter-Burns Lumber Co., l!0 Fed. 
Sup. 804 (Decided May 1, 1935); 

Atlantic Greyhound Lines of W. Va. vl. Metz, 
72 Fed. 166; 

Minty v. Draper & Co., Inc., 57 Fed. (2d) 551, 
554; 

First National Bank v. Leeper, 121 Mo. App., 

688 . 

The general law with reference to service of process 
on foreign corporations has been slightly extended by 
Section 373, Title 24, of the Code, D. C., which ijeads as 
follows: j 

‘Mn actions against foreign corporations doing 
business in the District all process may be served 
on the agent of such corporation or persons con¬ 
ducting its business, or, in case he is absent and 
cannot be found, by leaving a copy at the princi¬ 
pal place of business in the District, or, if there be 
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no such place of business, by leaving the same at 
the place of business or residence of such agent in 
said District, and such service shall be effectual 
to bring the corporation before the court. 

When a foreign corporation shall transact busi¬ 
ness in the District without having any place of 
business or resident agent therein, service upon 
any officer or agent or employee of such corpora¬ 
tion in the District shall be effectual as to suits 
growing out of contracts entered into or to be per¬ 
formed, in whole or in part, in the District of 
Columbia, or growing out of any tort committed in 
the said District.” 

The first paragraph of this section is obviously in¬ 
tended to do away with the necessity of actual service 
on an officer of a corporation doing business in the 
District of Columbia when the latter has an agent or 
person conducting its business, and authorizing service 
by leaving a copy of the process either at the place of 
business of the corporation in the District or at the 
place of business or residence of the agent in the ab¬ 
sence of the latter. 

The second paragraph extends the right of the plain¬ 
tiff to have process served in a suit growing out of a 
contract entered into or to be performed in whole or in 
part or in a suit growing out of any tort committed in 
the District, against a foreign corporation transacting 
business in the District of Columbia but which corpora¬ 
tion has not an agent, or a person conducting its busi¬ 
ness, or a principal place of business in the District, 
In such a case process upon such foreign corporation 
transacting business in the District of Columbia may 
be served upon any officer, agent or employee of the 
corporation who happens to be in the District of Co¬ 
lumbia at the time. 
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Appellee in the case at bar obviously at the tiifie of 
the institution of the suit and attempted service of pro¬ 
cess, was not “doing business’’ in the District and, 
therefore, had no agent or person conducting its busi¬ 
ness on whom service of process could be had as pro¬ 
vided in the first paragraph of the statute. And ap¬ 
pellee was not transacting business in the District of 
Columbia at the time of the institution of the case at 
bar. 

In the case of Berkeley v. Culley, 42 App. D. C., 140, 
one Culley and the W. W. Kimball Co., a foreign cor¬ 
poration, were joined as defendants in a suit for| tres¬ 
pass. Service on the foreign corporation was made on 
the defendant, Culley, as agent. The action of the 
lower court in quashing this service was reversed for 
the reason that the facts disclosed showed that the de- 

i 

fendant corporation was transacting business i|n the 
District of Columbia by selling its pianos through 
Culley, trading as Culley & Son; that Culley & Son 
acted as its agent for the collection of unpaid instal¬ 
ments of contracts procured for the purchase Of its 
pianos and that the suit grew out of an alleged tresspass 
committed while Culley & Son was endeavoring to 
enforce one of these contracts. The court observed: 

“It is not contended that the business relation 
between Culley Son and the Kimball Company 
had been changed at the time process was ssued 
and served, but on the contrary it is averred that 
the customers’ paper was exchanged for the i-eturn 
of plaintiff’s contract. We must assume^ that 
under the existing arrangement Culley & Soi)i were 
also agents for the collection of these contracts. 
This, of itself, would establish a sufficient continu¬ 
ing agency for service at the date of the institu¬ 
tion of the present suit.” (Our italics) 
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In other words, the court held that the Kimball 
Company was transacting business in the District of 
Columbia at the time that the process was issued and 
served, and for that reason the service was good. 

Appellant cites Acton v. Washington Times Co., 12 
Fed. Sup., 257. That case is not in point. At the time 
of the dissolution of The Washington Times Company, 
the Acton suit was pending. The court retained juris¬ 
diction because of the Maryland statute which is quoted 
in the opinion and which specifically provides that suit 
may be brought in the county of the plaintiffs resi¬ 
dence against foreign corporations after such corpora¬ 
tions had ceased to do business, or to have a resident 
agent or a President, director, manager or other officer 
therein. We have no such statute in the District of 
Columbia. We do not concede the correctness of the 
opinion. It was not appealed from because of the 
favorable outcome of the trial of the case. 

It is claimed by appellant that appellee was exer¬ 
cising powers incident to its corporate existence and 
granted to it by the laws governing its dissolution when 
it instituted suits in the Municipal Court for the pur¬ 
pose of collecting moneys owing to it for services ren¬ 
dered prior to its dissolution. A metaphysical differ¬ 
entiation is attempted to be made by stating that the 
dissolved corporation suing as a non-resident is not 
doing or transacting business in the jurisdiction, yet 
that for some reason or another it may 4 4 choose to 
enter or stay in a foreign jurisdiction for the purpose 
of suing (App. Br. p. 5.) That under the latter cir¬ 
cumstances, the appellee was doing or transacting busi¬ 
ness within the District. This distinction is based upon 
the assertion that a foreign corporation enters a juris¬ 
diction “for the purpose of suing as a resident corpor- 
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ation.” No law is cited to substantiate the proposition 
that a non-resident corporation can also be a resident 
corporation. The fact that the address, 1317 H Street, 
N. W., appeared in the caption of each of the suits filed 
in the Municipal Court, did not deprive the defendant 
in each of said suits of the right under the law to re¬ 
quire security for costs as provided by our statute. 

The cases unanimously hold that the bringing of 
suits by a foreign corporation is not in itself a 
of business within the meaning of statutes regelating 
process upon foreign corporations. 

In the case of Compagnie Du Port De Rio de Janeiro 
v. Mead, Morrison Manf. Co., 19 Fed. (2d) 163, lp9, the 
court says: 


4 Engaging in litigation is not ‘ doing business \ 


9 99 


The case of Durabilt Steel Locker Co. v. Merger 


Manf. Co., 21 Fed. (2d) 139, cates this last ca^ 
approval. 

See also— 


with 


. App. 


Woodall <& Son v. Peoples Nat. Bank, 45 So. 194 
(Ala.); 

Pressed Radiator Co. v. Hughes, 155 Ill 

180 ; . i 

Nebraska Power Co. v. Koenig, 139 N. W. 839, 

(Neb.). 

The following acts were held not to constitute the 
doing of business by a foreign corporation: 

Where its Secretary goes into a state to take deposi¬ 
tions. j 

Ladd Metals Co. v. American Mining Co\., Ltd., 
152 Fed. 1008. 
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Where the corporation files a bill to foreclose a mort¬ 
gage. 

Worth, et al. v. Knickerbocker Trust Co., 55 So. 
144, (Ala.) 

Prosecution of action for debt for foreign corpora¬ 
tion. 

J. P. Bledsoe & Son v. W. B. Young Sup. Co., 
145 Pac. 1125, (Okl.). 

We have read the cases cited by appellant in support 
of this proposition, but as an examination of the same 
will disclose that they are not pertinent, we have not 
attempted to review the same. 

We conclude this discussion with the observation 
that should there be outstanding debts owing to ap¬ 
pellee at the time of its dissolution by citizens of Vir¬ 
ginia and other nearby states necessitating the institu¬ 
tion of suits in those states, appellee, according to ap¬ 
pellant’s contention, would then be doing business in 
each of these states. The logical result refutes appel¬ 
lant’s contention. 

Service was not Made Upon an Officer, Agent or 

Employee of Appellee. 

All of the affidavits disclose that Messrs. Lesher and 
Mills were not in the employ of appellee at the time of 
the attempted services. The only suggestion in the affi¬ 
davits of appellant to the contrary is the alleged state¬ 
ment of Mills to McCart and Allen that he and Lesher 
4 ‘audited the book entries of money collected by or 
through Ellwanger on old accounts due to the Wash¬ 
ington Times Company when it was active in publish- 
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ing the Times and Herald.’’ Stress is laid in these 
affidavits and in appellant’s brief on the fact that 
Ellwanger in the affidavits of merit filed in the Munici¬ 
pal Court described himself as Credit Manager of The 
Washington Times Company. This in and of itself 
would not raise an issue in this case as it is an insuffi¬ 
cient allegation that Ellwanger was an employee or 
agent of appellee. It is not necessary, however, to 
determine this question as service was not attempted 
to be made upon Ellwanger. The second paragraph 
of our Code, supra, only permits service under tie con¬ 
ditions hereinbefore discussed, upon an officer^ agent 
or employee of a corporation. The quotatioi|i from 
Ricketts v. Sun Printing & Pub. Assn., 27 AppJ D. C., 
222, in appellant’s brief, must be read with reference 
to the facts of that case. The summons in that case 
was served upon one Oulahan. The court found that 
the Publishing Association was carrying on ttje busi¬ 
ness of a “Press Association,” namely, selling in the 
District of Columbia general news reports to other 
publishers of newspapers throughout the country. The 
local office made delivery of the news reports collected 
to the representatives of the newspapers contracted 
with which business was not connected with th|e work 
of the Publishing Association at its central officp. The 
local agent fixed the charge, collected the moijey and 
used it for the defendant’s benefit in part payment of 
the general expenses of the office in his charge.! Upon 
these facts this court held that the defendant as a 
foreign corporation was doing business in the ^District 
of Columbia at the time of the service of the summons 
and that the agency of Oulahan was not dependent 
upon what he may have been called in the contract for 
his employment, or upon the fact that he received a 
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general salary for all services rendered of whatsoever 
nature. The court based its finding, however, upon 
that part of the Code which provided that service may 
be had upon the ‘ ‘ person conducting its business. ’ ’ In 
reaching this conclusion, this court stated that it was 
immaterial whether Oulahan may be regarded as the 
agent of the defendant as he was at least conducting 
business which the defendant was doing in the District 
of Columbia at the time of the service of the summons 
upon him. 

It follows, that even if appellee was doing or trans¬ 
acting business in the District, service was not made 
as permitted by the provisions of our Code, that is, 
upon an officer, agent or employee. 

CONCLUSION. 

This court in the case of Fisher v. Munsey Trust Co., 
44 App. D. C., 212, has held that where the question of 
the validity of the service of process may be deter¬ 
mined as a matter of law, it is proper to raise it by 
motion to quash and it is only where the facts are 
disputed that it is necessary for the defendant to file 
a plea in abatement for the purpose of having a trial 
of the disputed facts. The facts stated in the affidavits 
filed by appellee in support of the motions were not in 
fact or law controverted. The court below accordingly 
sustained the motions. 

Respectfully submitted, 

R. H. Yeatman, 

Attorney for Appellee. 



